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(1) Determine to comply with the re-
quest and immediately notify the re-
quester of the determination and of 
any fees that must be paid; or 

(2) Deny the request in writing. The 
denial letter will explain the reason for 
the denial, including each exemption 
used as a basis for withholding of the 
records sought. The denial letter will 
include an estimate of the volume of 
requested matter that was denied. If 
disclosure of a record has been par-
tially denied, the amount of informa-
tion deleted will be indicated on the re-
leased portion if technically feasible. If 
revealing the amount or location of a 
denied record will harm an interest 
protected by an exemption, then the 
description of the amount or location 
of deleted information may be with-
held. The denial letter will inform the 
requestor that he/she may, within one 
year, appeal the denial to the Commis-
sion. 

(b) A denial is any form of adverse 
determination, including: a determina-
tion to withhold any requested record 
in whole or in part; a determination 
that a requested record does not exist 
or cannot be located; a determination 
that a record is not readily reproduc-
ible in the form or format sought by 
the requester; a determination that 
what has been requested is not a record 
subject to the FOIA; an adverse deci-
sion on any disputed fee matter, in-
cluding a denial of a requested fee 
waiver; and a denial of a request for ex-
pedited treatment. 

(c) Within ten days after the receipt 
of a request for expedited processing, 
the Secretary will: 

(1) Grant the request for expedited 
processing and process the request for 
records as soon as practicable; or 

(2) Deny a request for expedited proc-
essing in writing. Any request for 
records that has been denied expedited 
processing will be processed in the 
same manner as a request that did not 
seek expedited processing. The denial 
letter will inform the requestor that 
he/she may, within five days, appeal 
the denial to the Commission. 

(d) If warranted by the unusual cir-
cumstances specified in 5 U.S.C. 
552(a)(6)(B)(iii), the Secretary may ex-
tend the time for a response for up to 
ten working days. The Secretary will 

notify the requester of any extension, 
and the reason for the extension, in 
writing. The Secretary will also pro-
vide the requester with an opportunity 
to limit the scope of the request or to 
arrange an alternative time frame for 
processing the request or a modified re-
quest. 

§ 3004.5 Appeals. 
(a) A requester who seeks to appeal 

any denial must file an appeal in writ-
ing with the Commission. The Commis-
sion may review any decision of the 
Secretary on its own initiative. The 
Commission will grant or deny the ap-
peal in writing, within 20 days (exclud-
ing Saturdays, Sundays and legal pub-
lic holidays) of the date the appeal is 
received. If on appeal the denial of the 
request for records is upheld, the Com-
mission will notify the person making 
such request of the provisions for judi-
cial review of that determination pur-
suant to 5 U.S.C. 552(c). The Commis-
sion will expeditiously consider an ap-
peal of a denial of expedited processing. 

(b) If warranted by the unusual cir-
cumstances specified in 5 U.S.C. 
552(a)(6)(B)(iii), the Commission may 
extend the time for a response to an 
appeal for up to ten working days. The 
Commission will notify the requester 
of any extension, and the reason for 
the extension, in writing. The Commis-
sion will also provide the requester 
with an opportunity to limit the scope 
of the request or to arrange an alter-
native time frame for processing the 
request or a modified request. 

§ 3004.6 Fees. 
(a) Definitions pertaining to fees: 
(1) Direct costs means expenditures 

the Commission actually incurs in 
searching for, duplicating, and, where 
applicable, reviewing documents to re-
spond to a request. They include (with-
out limitation) the salary of the em-
ployee performing work (the basic pay 
rate of such employee plus 16 percent 
to cover benefits) and the cost of oper-
ating required machinery. 

(2) Search includes all time spent 
looking for material responsive to a re-
quest, including identification of pages 
or lines within documents. The term 
covers both manual and computerized 
searching. 
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(3) Duplication means making copies 
of documents necessary to respond to a 
request. Such copies may be paper, 
microform, audiovisual, or machine- 
readable. 

(4) Review means examining docu-
ments located in response to a com-
mercial-use request to determine 
whether any portion is exempt from 
mandatory disclosure, and processing 
or preparing documents for release, but 
not determination of general legal or 
policy issues regarding application of 
exemptions. 

(5) Commercial use request means a re-
quest from or on behalf of one seeking 
information for a use or purpose that 
furthers the commercial, trade, or prof-
it interests of the requester or person 
on whose behalf the request is made. In 
determining the applicability of this 
term, the use to which a requester will 
put the document is considered first; 
where reasonable doubt exists as to the 
use, the Commission may seek clari-
fication before assigning the request to 
a category. 

(6) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate or undergraduate 
higher education, an institution of pro-
fessional education, and an institution 
of vocational education, which oper-
ates a program or programs of schol-
arly research. 

(7) Noncommercial scientific institution 
means an institution, not operated on 
a commercial basis (as referenced 
above), which is operated solely for the 
purpose of conducting scientific re-
search whose results are not intended 
to promote any particular product or 
industry. 

(8) Representative of the news media 
means any person actively gathering 
news for an entity organized and oper-
ated to publish or broadcast news to 
the public. News means information 
about current events or that would be 
of current interest to the public. Free-
lance journalists will be regarded as 
working for a news medium if they 
demonstrate (for example, by a publi-
cation contract or a past record of pub-
lication) a solid basis for expecting 
publication through such organization 
even though not actually employed by 
it. 

(b) Except in the case of commercial- 
use requesters, the first 100 pages of du-
plication and the first two hours of 
search time are provided without 
charge. A page for these purposes is a 
letter- or legal-size sheet, or the equiv-
alent amount of information in a me-
dium other than paper copy. Search 
time for these purposes refers to man-
ual searching; if the search is per-
formed by computer, the amount not 
charged for will be the search cost 
equivalent to two hours’ salary of the 
person performing the search. No re-
quester will be charged a fee when the 
Commission determines that the cost 
of collecting the fee would equal or ex-
ceed the fee itself. In determining 
whether cost of collection would equal 
or exceed the fee, the allowance for two 
hours’ search or 100 pages of duplica-
tion will be made before comparing the 
remaining fee and the cost of collec-
tion. 

(c) Fees will be charged in accord-
ance with the following provisions: 

(1) The level of fee charged depends 
on the category of requester: 

(i) A request appearing to be for com-
mercial use will be charged the full di-
rect costs of searching for, reviewing, 
and duplicating the records sought. 

(ii) A request from an educational or 
noncommercial scientific institution 
will be charged for the cost of duplica-
tion only (excluding charges for the 
first 100 pages). To be eligible for this 
category, a requester must show that 
the request is made under the auspices 
of a qualifying institution and that the 
records are not sought for commercial 
use but are in furtherance of scholarly 
(in the case of educational institutions) 
or scientific (in the case of non-
commercial scientific institutions) re-
search. 

(iii) A request from a representative 
of the news media will be charged the 
cost of duplication only (excluding 
charges for the first 100 pages). 

(iv) A request from any other re-
quester will be charged the full direct 
cost of searching for and duplicating 
records responsive to the request, ex-
cept that the first 100 pages of duplica-
tion and the first two hours of search 
will be furnished without charge. 

(v) A request from a record subject 
for records about himself or herself 
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filed in a Commission Privacy Act sys-
tem of records will be charged fees as 
provided under the Commission’s Pri-
vacy Act regulations in part 3003 of 
this chapter. 

(2) Fees will be calculated as follows: 
(i) Manual search: At the salary rate 

(basic pay plus 16 percent) of the em-
ployee(s) making the search. Search 
time may be charged for even if the 
Commission fails to locate records or if 
records located are exempt from disclo-
sure. 

(ii) Computer search: At the actual 
direct cost of providing the search, in-
cluding computer search time directly 
attributable to searching for records 
responsive to the request, runs, and op-
erator salary apportionable to the 
search. 

(iii) Review (commercial-use re-
quests): At the salary rate (basic pay 
plus 16 percent) of the employee(s) con-
ducting the review. Charges are im-
posed only for the review necessary at 
the initial administrative level to de-
termine the applicability of any ex-
emption, and not for review at the ad-
ministrative appeal level of an exemp-
tion already applied. 

(iv) Duplication: At 15 cents per page 
for paper copy, which the Commission 
has found to be the reasonable direct 
cost thereof. For copies of records pre-
pared by computer (such as tapes or 
printouts), the actual cost of produc-
tion, including operator time, will be 
charged. 

(v) Additional services: Postage, in-
surance, and other additional services 
that may be arranged for by the re-
quester will be charged at actual cost. 

(d) Interest at the rate prescribed in 
31 U.S.C. 3717 will be charged on unpaid 
fee bills, starting on the 31st day after 
the bill was sent. Receipt of a fee by 
the Commission, whether processed or 
not, will stay the accrual of interest. 

(e) Advance payment may be required 
only when the allowable fees are likely 
to exceed $250, in which case advance 
payment in part or in full may be re-
quired of requesters with no history of 
prompt payment, and satisfactory as-
surance of payment from requesters 
with such history; or when the re-
quester has previously failed to pay a 
fee timely (within 30 days of the billing 
date), in which case the Commission 

may require full payment of the 
amount owed, plus applicable interest, 
or a demonstration that the fee has in 
fact been paid, together with full ad-
vance payment of the estimated fee. 
When advance payment is required, the 
administrative time limits prescribed 
in subsection (a)(6) of the FOIA begin 
only after such payment has been re-
ceived. 

(f) Records will be provided without 
charge or at a reduced charge if disclo-
sure of the information is in the public 
interest because it is likely to con-
tribute significantly to public under-
standing of the operations or activities 
of the government and is not primarily 
in the commercial interest of the re-
quester. 

§ 3004.7 Aggregation of requests. 

Should the Secretary or the Commis-
sion reasonably believe that a re-
quester or a group of requesters acting 
in concert, have attempted to evade 
fees or to seek a procedural advantage 
over other requesters by breaking down 
a request into a series of requests, the 
Commission may aggregate the sepa-
rate requests and treat them as a sin-
gle request. Multiple requests involv-
ing unrelated subjects will not be ag-
gregated. 

§ 3004.8 Submission of business infor-
mation. 

(a) Any person who submits to the 
Commission a trade secret or commer-
cial or financial information that the 
submitter reasonably believes to be ex-
empt from disclosure under 5 U.S.C. 
552(b) must designate the exempt infor-
mation by appropriate markings at the 
time of submission or at a reasonable 
time after submission. The submission 
should be accompanied by a brief writ-
ten statement explaining why the in-
formation is exempt. Any designation 
will expire ten years after the date of 
the submission unless the submitter re-
quests, and provides justification for, a 
longer period. 

(b) Before disclosing, in response to a 
FOIA request, any information prop-
erly designated under this part, the 
Commission will provide the submitter 
with written notice that a request 
seeks disclosure of the information. 
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